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Overview:
1. Where access additional training materials and information 

about the law.

2. Intro to asylum law and overview of Afghan fact patterns.

3. How to put together affirmative asylum packet.

4. Information about the pro bono match process. 



https://utahimmigrationcollaborative.org/asylum-law-
training/



SELF-STUDY CURRICULUM

 The UIC is similar to collaborative projects in other states that offer 

training to non-immigration attorneys who want to volunteer to take 

on removal cases for vulnerable clients like children and asylum 

seekers. 

 Many of the resources featured in the UIC curriculum are links to 

pages created by fellow non-profit coalitions, including:

 The Children’s Immigration Law Academy, a project created by the ABA in 

partnership with the VERA Unaccompanied Child Network: 

www.cilacademy.org

 The Center of Excellence Training, a project created by the Center for 

Gender and Refugee Studies, the Catholic Legal Immigration Network 

(CLINIC) and the Innovation Law Lab: 

https://innovationlawlab.org/center-of-excellence-training/

 The Hartland Alliance Program’s National Immigration Justice Center 

Youtube recordings on asylum law.  







Additional Resources



Now For Some Orientation to the LAW…

 Immigration law is administrative law.  There is due process, but it 

looks and feels different than the due process afforded to civil 

litigants and criminal defendants in state and federal court.

 Good news: Comprehensive regulations, policy and practice manuals and 

voluminous case law means that there are ample resources to help orient 

new practitioners.

 Bad news: Immigration law, especially asylum law, can feel exceptionally 

complicated.  

 Good news: Immigration law is Federal law and the Immigration Court 

permits attorneys with a law license in any state to appear in Immigration 

Court without requesting admission to a local state or federal court. 

 Bad news: This means that while 10th circuit court case law is binding, 

practitioners will routinely need to know and argue law from other 

circuits.
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WHERE TO FIND THE LAW? Statutes

 CONGRESS CONSOLIDATED IMMIGRATION LAW INTO ONE CENTRAL STATUTE, THE 

IMMIGRATION AND NATURALIZATION ACT.  Rules of evidence, procedure and 

substantive law all in one place.  Federal rules of civil procedure and evidence apply 

but not strictly followed by Immigration Judge.

 The INA IS CODIFIED AS 8 USC §§ 1-1778, but it is also published as a complete 

statute and cited as simply the INA  § ___.  The full INA is published by multiple 

sources online and is accessible via the EOIR website or the USCIS website 

https://www.uscis.gov/laws-and-policy/legislation/immigration-and-nationality-act

 The INA includes extensive definitions section (INA 101; 8 USC 1101), substantive law 

for benefits like asylum (INA 208; 8 USC 1158) and procedures for immigration 

removal court  (INA 239-240; 8 USC 1229,1229a).

https://www.uscis.gov/laws-and-policy/legislation/immigration-and-nationality-act


WHERE TO FIND THE LAW?

 There is also a large volume of administrative rules that are binding on all parties 
in Immigration Court.  These are the regulations found at Title 8 of the Code of 
Federal Regulations (8 CFR 1-1399).

 https://www.ecfr.gov/cgi-bin/text-idx?&tpl=/ecfrbrowse/Title08/8tab_02.tpl

 The 8 CFR includes substantive and procedural regulations, and it is important for 
any practitioner to be familiar with relevant regulations.  For example:

 8 CFR §1240.9 Contents of record.

 The hearing before the immigration judge, including the testimony, exhibits, 
applications, proffers, and requests, the immigration judge's decision, and all 
written orders, motions, appeals, briefs, and other papers filed in the proceedings 
shall constitute the record in the case. The hearing shall be recorded verbatim 
except for statements made off the record with the permission of the immigration 
judge. In his or her discretion, the immigration judge may exclude from the record 
any arguments made in connection with motions, applications, requests, or 
objections, but in such event the person affected may submit a brief.

https://www.ecfr.gov/cgi-bin/text-idx?&tpl=/ecfrbrowse/Title08/8tab_02.tpl


Where to Find the Law: Regulations

 Regulations also discuss specific benefits like asylum, here is an example: 

 §208.13 Establishing asylum eligibility.

 (a) Burden of proof. The burden of proof is on the applicant for asylum to establish that he or she is 
a refugee as defined in section 101(a)(42) of the Act. The testimony of the applicant, if credible, 
may be sufficient to sustain the burden of proof without corroboration. The fact that the applicant 
previously established a credible fear of persecution for purposes of section 235(b)(1)(B) of the Act 
does not relieve the alien of the additional burden of establishing eligibility for asylum.

 (b) Eligibility. The applicant may qualify as a refugee either because he or she has suffered past 
persecution or because he or she has a well-founded fear of future persecution.

 (1) Past persecution. An applicant shall be found to be a refugee on the basis of past persecution if 
the applicant can establish that he or she has suffered persecution in the past in the applicant's 
country of nationality or, if stateless, in his or her country of last habitual residence, on account of 
race, religion, nationality, membership in a particular social group, or political opinion, and is 
unable or unwilling to return to, or avail himself or herself of the protection of, that country owing 
to such persecution. An applicant who has been found to have established such past persecution 
shall also be presumed to have a well-founded fear of persecution on the basis of the original claim. 
That presumption may be rebutted if an asylum officer or immigration judge makes one of the 
findings described in paragraph (b)(1)(i) of this section. If the applicant's fear of future persecution 
is unrelated to the past persecution, the applicant bears the burden of establishing that the fear is 
well-founded…..



Where to Find the Law: Case Law



Where to Find the Law: Case Law

 BIA Opinions: There are two types of opinions, published (precedential) and 
unpublished (not precedential, but helpful guidance).  

 The EOIR website hosts all published opinions. The website has two separate 
indexes (old school indexes) but they are not searchable.  
https://www.justice.gov/eoir/virtual-law-library

 Google Scholar, Findlaw, Casemaker and other search engines grant free or inexpensive 
access to published BIA opinions. 

 There are no free resources for unpublished opinions.  The IRAC website grants 
access to an index and the opinions.  

 Westlaw and Lexis both offer searches to the admin opinions and also the Federal 
Circuit case law.  

 The American Immigration Lawyers Association (AILA) is a subscription members 
only access site that offers treatises and case law.  AILA also has traditional hard 
bound publications that are usually accessible at Law Libraries: Call Numbers 
KF4819.K87 (Kurzban Treatise)  and KF 4836.Z9 G 47 (Asylum Law Primer)

https://www.justice.gov/eoir/virtual-law-library


Where to Find the Law: Guides, 

Publications and Articles

 Catholic Legal Immigration Network (Subscription access, trainings and 

publications) https://cliniclegal.org/resources

 Immigrant Legal Resource Center (Subscription access, trainings and 

publication)

 American Immigration Council (Free)

 https://www.americanimmigrationcouncil.org/topics/asylum

 Center for Gender & Refugee Studies UC Hastings (Free but must submit email 

request to request case assistance)

 https://cgrs.uchastings.edu/

https://cliniclegal.org/resources
https://www.americanimmigrationcouncil.org/topics/asylum
https://cgrs.uchastings.edu/


ORIENTATION TO A FEW BASIC 

CONCEPTS
 Alien: The INA defines alien as an individual who does not have U.S. 

citizenship and is not a U.S. national (i.e. individual born in a U.S. 
territory like American Samoa who has right to live in U.S. but not full 
right of citizenship.)

 Immigrant: this has a unique definition and means someone who is a 
lawful permanent resident.  Immigrant visas is a visa given to 
someone eligible to enter the U.S. and remain indefinitely.

 Non-immigrant: this is an individual who seeks to enter the U.S. for a 
temporary time (student, temporary worker etc.)

 Parolee: This is a temporary status.  Afghans were paroled into the 
U.S. for 2 years, but they need to apply to move into a more 
permanent status.

 Asylee: An individual who claims to meet the definition of a refugee 
i.e. an individual who is outside their country of origin and is unwilling 
to return on account of a well founded fear of persecution on account 
of nationality, race, religion, political opinion or particular social 
group.  



Help With Identifying Immigration 

Documents: Green Card

LEGAL PERMANENT RESIDENTS/ GREEN CARD HOLDERS

 Legal permanent residents are authorized to live in the United States 
‘permanently.’ Permanent residents lose their status if they live 
outside the U.S. for too long (at least several years), or they are 
placed in removal proceedings and ordered removed by an 
immigration judge (usually on account of a criminal conviction(s) or 
serious immigration violations). 

 Although the green card may expire, this card’s expiration has no 
legal affect on the individual’s status in the U.S. The individual can 
apply to renew the card, even if it has been expired for many years. 
It is not true that the individual has to ‘re-apply’ for status if the 
card expired. 

 In order to get a new card, the permanent resident must pay a fee 
and submit to a criminal background search.   

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&docid=QkSXhMr8ekJkfM&tbnid=RKat7BD_-_cDQM:&ved=0CAUQjRw&url=http://www.gouldervisa.com/practice-areas/north-carolina-family-based-green-cards/&ei=IzeqUoe9NNiFoQSFhIHQCw&bvm=bv.57967247,d.cGU&psig=AFQjCNHvfdcVdWUTplq1QfhCS_qlQymETA&ust=1386964391185417


Help With Identifying Immigration 

Documents: U.S. Citizenship
 U.S. citizenship can be conferred by birth (birth in the U.S or birth 

outside the U.S. to at least one citizen parent), by adoption or by 

naturalization.  Children of parents who naturalize can derive 

citizenship from the naturalized parent if they: 1) Live in the US 

with a green card; 2) are under 18 when the parent took the 

naturalization oath; 3) Live in the physical or legal custody of the 

parent who takes the oath.  

 Permanent residents can apply to become citizens by applying for 

naturalization.  That process requires that the legal permanent 

resident proves he has lived in the US for the required amount of 

time (3 years for spouses of citizens; 5 years for everyone else) 

and:

 Applicant proves they have good moral character. 

 Pass a test of civics, history, and English (speaking reading and writing.

 Proof of citizenship is a US birth record, US Passport or certificate of 

citizenship/naturalization.  

http://www.google.com/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&docid=OQI4a7GAjos_YM&tbnid=DnLo8pR1FDlnzM:&ved=0CAUQjRw&url=http://www.harrisvotes.org/VotingInfo/AcceptableID.aspx?L=E&ei=SIOqUpmcPMnuoATx6YCQAQ&bvm=bv.57967247,d.cGU&psig=AFQjCNEdBn2VjhOw_5T4fvqsz0rHfi2UFw&ust=1386992719832875


Help With Identifying Immigration 

Documents
 REFUGEE VS ASYLEE

 The primary difference between a refugee and an asylee is 

where the individual applied for status and asserted 

his/her/their credible fear of persecution.  Refugees apply 

OUTSIDE the US.  If the case is approved they can be resettled 

in the US or another country (like Australia, Sweden etc). 

Refugee status is a permanent status that does not expire. A 

refugee must apply for legal permanent residence/green 

card status 1 year after arrival.  

 Afghan parolees are already inside the US so they will need to 

apply for asylum by proving they meet the definition of a refugee.   



Core definition of refugee and 

asylee = same. 
… who is outside his or her country of residence or  
nationality, or without nationality, and is unable or  
unwilling to return to, and is unable OR unwilling to  avail 
himself or herself of the protection of, that  country 
because of persecution OR a well-founded  fear of 
persecution on account of race, religion,  nationality, 
membership in a particular social  group, or political 
opinion.

• INA § 101(a)(42)



Asylum: Must prove each 

element of definition

Past persecution or  
Well-founded fear  

of persecution

On account of a  
Protected Ground

By the Government or by 
a persecutor the  

government in unable  or 
unwilling to control

Merits a favorable  
exercise of discretion

ASYLUM 



What Is the Asylum 
Application Process?

Affirmative Asylum: A person mails the asylum application to the 
U.S. Citizenship and Immigration Services (USCIS). 

The Applicant should be interviewed on the asylum application 
within 45 days. 

You can control when you file, but you cannot control the date of 
the interview after you file. 

At the interview, the hearing officer will take testimony and counsel 
can ask a few re-direct questions and offer a closing statement, but 
it is non-adversarial.

The Officer may need additional information and could ask for more 
documents in a request for evidence. You will be notified of a final 
decision by mail. If the case is denied the client will retain parolee 
status.   

23

Specific asylum 

application (Form I-589)

(Instructions – always 

helpful) 

http://www.uscis.gov

/files/form/i-

589instr.pdf

(Actual form) 

http://www.uscis.gov

/files/form/i-589.pdf

Note: no fee 

http://www.uscis.gov/files/form/i-589instr.pdf
http://www.uscis.gov/files/form/i-589.pdf


Benefits of Asylum

 An asylee—or a person granted asylum—is protected from being returned to 

his or her home country, 

 is authorized to work in the United States, may apply for a Social Security 

card, 

 may request permission to travel overseas, 

 and can petition to bring family members to the United States.

 Asylees may also be eligible for certain government programs, such as 

Medicaid or Refugee Medical Assistance

 Can Apply for a resident card after one year

24



Asylum/Burdens of Proof

 Burden of Proof (BOP) on applicant. See generally Hayrapetyan v. 

Mukasey, 534 F.3d 1330, 1335 (10th Cir. 2008) (“in order to be eligible 

for asylum, an alien must demonstrate by a preponderance of the 

evidence that [he or] she is a refugee”).

 Must show past persecution or a well-founded fear of future persecution 

based on actual or imputed grounds.  INA §§ 208 and 101(a)(42); 8 C.F.R. 

§ 1208.13; see also Matter of S-P-, 21 I&N Dec. 486, 489 (BIA 1996) 

(“persecution for ‘imputed’ grounds (e.g., where one is erroneously 

thought to hold particular political opinions or mistakenly believed to 

be a member of a religious sect) can satisfy the ‘refugee’ definition”).  
25



Two Ways to Show Persecution  (slightly 

different standards)

 To establish past persecution, an alien must show previously a victim 

of

 (1) an incident (or incidences) that rises to the level of persecution,

 (2) that was on account of a statutorily-protected basis, and

 (3) was committed by the government or forces the government could not 

or would not control.  Niang v. Gonzales, 422 F.3d 1187, 1194-95 (10th Cir. 

2005).

 A well-founded fear of future persecution requires the applicant 

 (1) he or she subjectively fears future harm which rises to the level of 

persecution if returned to the country of nationality, (

 (2) the persecution is on the basis of a protected ground in the INA, 

and (3) the fear is objectively reasonable.  See, e.g., Uanreroro v. 

Gonzales, 443 F.3d 1197, 1202 (10th Cir. 2006). 

26



Hypo Examples: Past Persecution?

 Client is Hazara, a Shia 
ethnic/national minority.  His parents 
were tortured and murdered by the 
Taliban in 2000.

 Client is a political activist who was 
the target of a sticky bomb attack.  
The bomb did not explode before it 
was detected and disarmed.

 Client received a threat letter from 
the Taliban in August 2021.

 Client was evacuated and after his 
departure his wife was beaten by the 
Taliban when they searched his 
house. 

 Client was driving through a Taliban 
checkpoint in 2015.  When the 
Taliban learned the client worked for 
an American contractor, they beat 
him so badly he had to receive 
hospital attention.

 Client attended the August 19 
political protest and the Taliban shot 
into the air and he was injured by 
one of the bullets. 

 Client posted anti-Taliban messages 
on social media and he received 
threat responses from the Taliban. 



1st Step: Was your client already 

victim of persecution? 

Persecution = harm

• Past Physical Harm

• Past Emotional/Psychological Harm

• Past Sexual Harm

• Evidence of prior detention or arrests by police.

• Illegal prosecution.

• Economic harm/harassment enough if  persecutor making if severe enough/making 

daily life impossible. 

* Threats? Depends on the threat.  Also it is possible to show ‘cumulative harm’  where 

more than one minor event (threat + threat + harm to family) might qualify as 

persecution.  



Past Persecution Defined

No statutory definition of persecution, the Supreme Court has held that 

“persecution” is a broader concept than threats to “life or freedom.” INS v. 

Stevic, 467 U.S. 407 (1984).

BIA-persecution is defined as “a threat to life or freedom or infliction of suffering 

or harm upon those who differ in a way regarded as offensive.” The BIA later 

recognized that a “punitive” or “malignant” intent is not required for harm to 

constitute persecution and that persecution can instead consist of objectively 

serious harm or suffering that is inflicted because of a characteristic (or perceived 

characteristic) of the victim, regardless of whether the persecutor intends the 

victim to experience the harm as harm. Matter of Acosta, 19 I&N Dec. 211, 222 

(BIA 1985).

 Korablina v. INS, 158 F.3d 1038, 1044 (9th Cir. 1998) (holding that “persecution 

is defined as an extreme concept that does not include every sort of treatment 

that our society regards as offensive”). 

 Must go beyond mere harassment, acts of personal hostility, or criminal behavior.  

See Vatulev v. Ashcroft, 354 F.3d 1207, 1209-10 (10th Cir. 2003).

 Persecution does not ordinarily include unfulfilled threats of physical injury.
29



Past Persecution: Economic 

 In terms of claimed economic persecution, the evidence must demonstrate 

more than potential job loss or generalized economic disadvantage such as 

poverty, limited educational opportunity and social discrimination.  Pang v. 

Holder, 665 F.3d 1226, 1231-33 (10th Cir. 2012); Vicente-Elias v. Mukasey, 532 

F.3d 1086, 1090-91 (10th Cir. 2008). 

 Economic persecution may exist when the government imposes penalties so 

severe that it jeopardizes the petitioner's life or freedom” or “when the 

government deliberately places the [alien] at a severe economic 

disadvantage even though he is spared the bare essentials of life” such as a 

“particularly onerous fine, a large-scale confiscation of property, or a 

sweeping limitation of opportunities to continue to work in an established 

profession or business” that is deliberate and severe and condemned by 

civilized governments.  Pang v. Holder, 2012 WL 28950 at *3; Matter of T-Z-, 

24 I&N Dec. 163, 173-74 (BIA 2007). 

30



Past Persecution: Threats

 Factors to consider when assessing whether threats amount to persecution 

are:

 If the persecutor attempted to act on the threat;

 If the nature of the threat itself is indicative of its seriousness;

 If the persecutor harmed or attempted to harm the respondent in other ways;

 If the persecutor attacked, harassed, or threatened the respondent’s family;

 If the persecutor executed threats issued to others similarly situated to the 

respondent; 

 If the respondent suffered emotional or psychological harm as a result of the 

threat(s)

31



Past Persecution: Harm to Family 

Members

 Harm to a respondent’s family member or another third party may 

constitute persecution of the respondent where the harm is serious 

enough to amount to persecution, and where the persecutor’s 

motivation to harm the third party is to act against or directed at the 

respondent.

 See Matter of A–K–, 24 I&N Dec. 275, 278 (BIA 2007) (recognizing that 

eligibility can be established based on emotional persecution “where 

a person persecutes someone close to an applicant, such as a spouse, 

parent, child or other relative, with the intended purpose of causing 

emotional harm to the applicant, but does not directly harm the 

applicant himself”)

32



Asylum/Past Persecution
 An applicant who is found to have established past persecution 

shall be presumed to have a well-founded fear of future 

persecution on the basis of the original claim.  8 C.F.R. §

1208.13(b)(1). 

 DHS then has the burden to establish by a preponderance of the 

evidence (50%) that due to a fundamental change in circumstances, 

the fear is no longer well-founded, or that the respondent could 

avoid future persecution by safely relocating to another part of his 

or her country of nationality (or, if stateless, the country of last 

habitual residence), and under all the circumstances, it would be 

reasonable to expect the applicant to do so..  8 C.F.R. §§

1208.13(b)(1)(i), (ii).

33



Step 2: Who hurt/could hurt your 

client?  This is the 2nd element; it is impossible to discuss 

past harm without identifying the persecutor. 

• Client must identify the persecutor by naming the group or the 

individual. This is a big factor as it connects into how/why client is 

‘unable or unwilling to return.’

• Governmental Actor – police, military, government employee etc.  If 

the individual who ‘harmed’ the client worked for the government 

of that country, we can presume that persecution could happen 

anywhere/everywhere in the country of origin. 

• Non-Governmental Actor – relative, community member, terrorist group, gang 

etc.  If non-governmental, then + element= must prove the government is unable

and/or unwilling to control the persecutor



2- Identify the Persecutor 

 The applicant must establish that past persecution complained of or 
feared in the future was or would be inflicted by the government or by 
a non-governmental group that it is “unwilling or unable to control.”  
Batalova v. Ashcroft, 355 F.3d 1246, 1253 (10th Cir. 2004); Matter of 
Villalta, 20 I&N Dec. 142, 147 (BIA 1990).

 Should offer some evidence of the motive of the persecutor and show an 
inclination and ability to harm the victim. Matter of Mogharrabi, 19 I. & 
N. Dec. 439, 445 (BIA 1987). 

 In this regard, “[m]ere generalized lawlessness and violence between 
diverse populations, of the sort which abounds in numerous countries 
[is] generally not sufficient to permit the Attorney General to grant 
asylum.” Vatulev v. Ashcroft, 354 F.3d 1207, 1209-10 (10th Cir. 2003); 
Matter of E-A-G-, 24 I&N Dec. 591 (BIA 2008) (the existence of 
prevalent gang violence is insufficient to established a well-founded 
fear of persecution). 35



Can the Applicant Avoid Persecutor 

Through Relocation?
 For applicants who have demonstrated past persecution or that the persecutor is the 

government or a government-sponsored group, “it shall be presumed that internal 
relocation would not be reasonable” absent a showing by DHS by a preponderance of 
the evidence that it would be reasonable for the applicant to relocate.  8 C.F.R. §
1208.13(b)(3)(ii). 

 8 C.F.R. § 1208.13(b)(2)(C)(ii) provides that an asylum applicant lacks a well- founded 
fear of future persecution if he or she could avoid persecution by relocating to another 
part of the country of nationality if, under all the circumstances, it would be 
reasonable to expect the applicant to do so. 

 “[T]here must be an area of the country where the circumstances are substantially better
than those giving rise to a well-founded fear of persecution on the basis of the original 
claim.”  Matter of M-Z-M-R-, 26 I&N Dec. 28 (BIA 2012). 

 The Court should consider, but is not limited to, “any ongoing civil strife within the country; 
administrative, economic, or judicial infrastructure; geographical limitations; and social and 
cultural constraints such as age, gender, health, and social and familial ties” which may or 
may not be relevant depending on the unique circumstances of any given case.  8 C.F.R. §
1208.13(b)(3).  In any event, such factors are not determinative.  Id. 36



Step 3: Why was client persecuted? Prove the 

nexus between persecution and protected 

grounds. 
 Fear of persecution must be on account of one of the protected grounds:

 Race

 Religion

 Nationality

 Political Opinion

 Membership in a Particular Social Group

 NEXUS analysis involves asking WHY, or the reasons for the persecution?

 Most important factor

37



Asylum/Nexus: ‘one central reason’

 The protected grounds, i.e. race, religion, nationality, membership in a 

particular social group, or political opinion “was or will be at least ONE 

central reason” for the claimed persecution.  

 Matter of J-B-N- & S-M-, 24 I&N Dec. 208, 214 (BIA 2007) (holding that 

“the protected ground cannot play a minor role in the alien’s past 

mistreatment or fears of future mistreatment” and cannot be “incidental, 

tangential, superficial, or subordinate to another reason for harm”; 

rather, “it must be the central reason” for the past or feared 

persecution).

 How would you determine the reason?  

 If client experienced past harm, ask what words spoken by the persecutor 

before or after.

 Objective evidence of the pattern and practice of the government actor
38



Asylum Nexus: Imputed grounds and 

Mixed Motive

 The protected grounds can be imputed i.e. if persecutor is harming your 
client on account of the protected grounds, it need not be a 
characteristic actually held by your client.  For example: imputed 
political opinion on account of work, or imputed religious belief or LGBTQ 
status on account of appearance/demeanor.

 Need not prove EXACT motivation for persecution.

 Can be proven by direct or circumstantial evidence.

 Many times, the applicant cannot state the motivation of the persecution.

 Persecutor could belief that harm will actually be ‘helping’ the victim, 
i.e. conversion therapy or detention. 

 If there is one or more other motives of the persecutor (i.e. to extort 
money etc) this will not make you lose, but you will have to work harder 
to prove why the protected grounds was ‘one central’ reason. 

39



Asylum Nexus: Race and Nationality

 RACE- broad term that includes all kinds of ethnic groups and can also 

include nationality depending on the particular country

 Clan Membership/Tribal affiliation

 Indigenous groups

 NATIONALITY as a protected ground is a broad concept that includes:

 ethnic groups, linguistic groups, and groups defined by common 

cultures. Examples of nationality include those of the Jewish faith 

in the former Soviet Union; Armenians in Azerbaijan; Muslims, 

Croats, and Serbs in the former Yugoslavia; Tibetans in the 

People’s Republic of China; and the Roma in Bulgaria.

 Afghan: Hazara ethnic/religious minority, Tajik ethnic/national 

groups who have different language/appearance etc.  

40



Asylum Nexus: Religion
 RELIGION-as a protected ground

 Membership in a minority religious community;

 Forced conversion or law that prohibits conversion; 

 Forced compliance with religious beliefs; and

 “A refusal to practice the same form of religion as a ruling political party or 
conform to orthodox practice is a form of religious expression.  The protected 
ground of religion includes the individual’s right to be an atheist, an agnostic, 
or to otherwise reject religious practice.” USCIS: RAIO Directorate – Officer 
Training: Nexus and the Protected Grounds: June 13, 2018: Chapter 5: 
Religion, page 24.  

 Courts have held that an individual’s refusal to conform to orthodox religious 
practice, especially where the applicant refuses to adopt strict rules 
regarding dress and conduct, is a protected form of religious expression.   
Matter of S-A-, 22 I&N Dec. 1328, 1336 (BIA 2000); Fisher v. INS, 79 F.3d. 955 
(9th Cir. 1999). 

41



Asylum Nexus: Political Opinion

 POLITICAL OPINION “evidence of verbal or openly expressive behavior by the 

applicant in furtherance of a particular cause….motivated by an ideal or 

conviction…”. Saldarriaga v. Gonzalez, 402 F.3d 461, 466 (4th Cir. 2005). 

 The ordinary meaning of the phrase "persecution on account of . . . political 

opinion" in § 101(a)(42) is persecution on account of the victim's political 

opinion, not the persecutor's. If a Nazi regime persecutes Jews, it is not, 

within the ordinary meaning of language, engaging in persecution on account 

of political opinion; and if a fundamentalist Moslem regime persecutes 

democrats, it is not engaging in persecution on account of religion. Thus, the 

mere existence of a generalized "political" motive underlying the guerrillas' 

forced recruitment is inadequate to establish (and, indeed, goes far to 

refute) the proposition that Elias-Zacarias fears persecution on account of 

political opinion, as § 101(a)(42) requires.”

INS v. Elias-Zacarias, 502 U.S. 478 at 482 (U.S. Supreme Court 1992)

42



Asylum-Nexus

Particular Social Group 

(PSG)



HYPO: Afghan parolee

 Abdullah is an Afghan evacuee who was paroled into the U.S. on September 

25, 2021.  Abdullah requested evacuation because he had worked for a U.S. 

military construction contractor from 2015-2018.  He then moved to work for 

the Afghan National Strike force providing security to the US Embassy.  When 

the government fell Abdullah participated in the August 19, 2021 protest in 

Kabul where many young people tore down Taliban flags and marched with 

the flag of the former Afghan government.  Abdullah is a Tajik who is a Sunni 

Muslim but he would often frequent a night club to go dancing and drink 

alcohol and he generally identifies as a moderate Muslim.  Abdullah’s father 

was a commander with the Afghan Special Forces and his mother was a 

member of the Afghan parliament.

 What are the protected grounds?

 Is he a member of any particular groups who could fear the Taliban?



PSG Examples

 Family

 LGBTQ

 Gender

 Ethnicity/clan Membership (may also be nationality/race)

 Shared past experiences (employment, government service.)



PSG-Not Defined in INA

 Matter of Acosta, 19 I&N Dec. 211, 222 (BIA 1985)

 Immutable characteristic (something the asylum-seeker cannot change) or 
one that is so fundamental to the asylum-seeker’s identity or conscience 
that he or she ought not to be required to change it

 The shared characteristic “might be innate, like sex, color, or kinship 
ties, or it might be a shared past experience such as former military 
leadership or land ownership.” Under this reasoning, the BIA has found 
clan membership, women who have not undergone FGM, and sexual 
orientation to be particular social groups. 

 Examples from Acosta: sex, color, or kinship ties, or in some 
circumstances it might be a shared past experience such as former 
military leadership or land ownership.



BIA attempts to clarify Social Visibility 

and Particularity

 in 2014, the BIA issued Matter of M–E–V–G– and Matter of W–G–R–, in an 
attempt to clarify its “social visibility” and “particularity” requirements.

 The BIA explained that the “social visibility” element required to establish a 
cognizable “particular social group” does not mean literal or “ocular” 
visibility and renamed that element “social distinction.” The “social 
distinction” requirement refers to whether a group is perceived and 
recognized as a distinct entity in society. The BIA confirmed that the social 
distinction should be based on the viewpoint of the society, not the 
persecutor’s perception (though a persecutor’s perception may still be 
relevant). Regarding “particularity,” the BIA reiterated that a group must be 
discrete and have definable boundaries while not being amorphous, 
overbroad, diffuse, or subjective. Finally, the BIA stated that social distinction 
and particularly must be analyzed in the “context of the country of concern
and persecution feared.



Summary of Current PSG Standard

 Composed of members who share a common IMMUTABLE 

CHARACTERISTIC;

 Defined with PARTICULARITY; and

 SOCIALLY DISTINCT within the society in question.



Must Prove these Elements

 Must establish the following:

 First, identify a group that constitutes a particular social group 

composed of members who share a common immutable 

characteristic, defined with particularity, and socially distinct 

within the society in question;

 Second, determine whether the applicant is a member, or 

perceived to be a member, of that group;

 Third, determine whether the persecutor or feared persecutor is 

motivated to harm the applicant on account of his or her 

membership (or perceived membership) in the particular social 

group

 The harm cannot define the group (e.g., “People who are being 

persecuted by the government of X country”).



Family-Based PSG Cases

 In Matter of L-E-A- (2017),the BIA held that

 First, whether a particular social group based on family 

membership is cognizable depends on the nature and 

degree of the relationships involved and how those 

relationships are regarded by the society in question. 

 Second, to establish eligibility for asylum on the basis of 

membership in a particular social group composed of 

family members, an applicant must not only demonstrate 

that he or she is a member of the family but also that the 

family relationship is at least one central reason for the 

claimed harm.



PSG: Practice Tips

 PSGs come from facts! Do not shoehorn the facts into a PSG.

 Make an evidentiary record of how the PSG satisfies Immutability, Particularity, 

Social Distinction & how the family is “recognizable by society at large.”

 How do we do that? Evidence that there are other members of the group, letters from 

family and others, laws, government statistics, expert reports.

 Propose a PSG that does not include the feared harm as part of the family 

definition. Thus, for example, a proposed PSG could be “immediate family of 

John Smith.”

 Argue the Existence of a Cognizable PSG and Nexus as Separate Elements.

 Abdullah?  

 Professional groups (former Afghan government worker; Afghan who worked for US 

government funded project).

 Afghan evacuated and paroled by the US Government.

 Family member of former Special Forces Commander, family member of former Afghan 

parliament member. 



Future Persecution: If client did not 

experience past persecution, you can win asylum 

of you prove well founded fear of future 

persecution? 

8 C.F.R. § 208.13(b)

• A well-founded fear must be:

– subjectively genuine

– objectively reasonable

– 10% chance of persecution – Cardoza Fonseca v.

INS, 480 U.S. 421 (1987)



Persecution: Elements of claim 

based on Well-Founded Fear of 

future persecution

• Can you prove you have a protected characteristic? 

• Who is the persecutor and was is the 
persecutor likely to become aware of the 
protected  characteristic?

• Is the persecutor capable of harming your client? 

• Is the persecutor likely (inclined) to harm the client?
Matter of Mogharabbi, 19 I&N Dec. 439 (BIA  
1987)



Put it together: 1st Element 

Persecution: Well-Founded Fear of 

Future Persecution .  

Client has protected 
characteristic + 

persecutor has 
awareness + 
capability + 
inclination to harm 
client  

Client credibly 
testifies to prove 
fear is: 
subjectively 
genuine + you 
prove fear is 
objectively 
reasonable. 

Potential problems: 
Possible to relocate?
Did client flee then 
return home then flee 
again? Waited a long 
time after threats to 
flee? 



Proof that Client’s Fear is Subjectively 

Genuine i.e. credible testimony.  

 The Court must make a threshold determination of the applicant’s credibility.  

Matter of O-D-, 21 I&N Dec. 1079 (BIA 1998).

Adjudicator will look for: 

• demeanor, candor, or responsiveness of the applicant or witness

• inherent plausibility of applicant's or witness's account, 

• consistency between written and oral statements 

• internal consistency of each such statement, 

• consistency of such statements with other evidence (including the reports of 

the Department of State on country conditions), 

• any inaccuracies or falsehoods even if an inconsistency, inaccuracy, or 

falsehood goes to the heart of the applicant's claim.
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Asylum/Credibility Cont.

 An applicant’s own testimony may be sufficient to meet his or her burden of proof if it 

is believable, consistent, and sufficiently detailed to provide a plausible and coherent 

account of the basis of the fear.  Matter of Dass, 20 I&N Dec. 124 (BIA 1989); 8 C.F.R. §

1208.13(a). 

 In this regard, “[i]ndications of reliable testimony include consistency on direct 

examination, consistency with the written application, and the absence of 

embellishments.”  Ruiz v. U.S. Att'y Gen., 440 F.3d 1247, 1255 (11th Cir. 2006).  

 Testimony is not considered credible when it is inconsistent, contradictory with 

current country conditions, or inherently improbable

 When finding an applicant’s testimony unworthy of belief, the Court “must give 

specific, cogent reasons for an adverse credibility finding.”  Wiransane v. Ashcroft, 366 

F.3d 889, 897 (10th Cir. 2004). While an implausible story can support an adverse 

credibility determination, such “may not be based upon speculation, conjecture, or 

unsupported personal opinion.”  Chaib v. Ashcroft, 397 F.3d 1273, 1278 (10th Cir. 

2005). 
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Testimony + Corroboration

 INA § 208(b)(1)(B)(ii) provides that an applicant's testimony may be sufficient to 

sustain his burden of proof without corroboration if it is demonstrably credible, 

persuasive, and probative of facts sufficient to demonstrate that the applicant is a 

refugee.

 However, if the trier of fact determines that corroborative evidence should be 

produced, it “must be provided unless the applicant does not have the evidence and 

cannot reasonably obtain the evidence.”  Id.

 See, e.g., Yang v. U.S. Att'y Gen., 418 F.3d 1198, 1201 (11th Cir. 2005) 

(holding “[t]he weaker an applicant's testimony . . . the greater the need 

for corroborative evidence”). 
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Asylum/Corroboration

 Therefore, an asylum applicant should provide documentary support for 

material facts which are central to his or her claim and easily subject to 

verification and “[t]he absence of such corroborating evidence can lead to a 

finding that an applicant has failed to meet [his or her] burden of proof.”  

Matter of J-Y-C-, 24 I&N Dec. 260 (BIA 2007);

 Matter of S-M-J-, 21 I&N Dec. 722, 725-26 (BIA 1997)(it is reasonable to 

corroborate “material facts which are central to [an applicant's] claim and 

easily subject to verification, such as evidence of his or her place of birth, 

media accounts of large demonstrations, evidence of a publicly held office, or 

documentation of medical treatment” if “the supporting documentation is of 

the type that would normally be created or available in the particular country 

and is accessible to the alien, such as through friends, relatives, or co-

workers”).
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Elements of a Claim to Well Founded Fear 

Where There is No Past Persecution. 

 Objective reasonableness: “so long as an objective situation is 
established by the evidence, it need not be shown that the 
situation will probably result in persecution, but it is enough that 
persecution is a reasonable possibility.” INS v. Cardoza-Fonseca, 
480 U.S. 421, 424-25 (1987) (rejecting a “preponderance of the 
evidence” standard for establishing persecution and 
acknowledging that a 10% chance of being persecuted is 
sufficient under the statute). 

 Either show it is reasonable for persecutor to singled out the applicant 
personally, or establish that Applicant is a member of a group that has 
suffered or will suffer a “pattern or practice” of persecution.

 A pattern or practice of persecution requires, however, “something on 
the order of organized or systematic or pervasive persecution.” 
Woldemeskel v. INS, 257 F.3d 1185, 1191 (10th Cir. 2001) 59



Where to find Help

 For guidance on particular social group claims, in 

particular for women, children, and lesbian, gay, bisexual, 

transgender, and intersex (LGBTI) people, as well as 

Central American claims more generally, contact the 

Center for Gender and Refugee Studies (CGRS) at the 

University of California, Hastings College of Law. 

 For assistance with LGBTI particular social group claims, 

contact Immigration Equality

 American Immigration Lawyer Association

 Asylum Cases on Social Group, AILA Doc. No. 13010150



What Is the Asylum 
Application Process?

Affirmative Asylum: A person mails the asylum application to the 
U.S. Citizenship and Immigration Services (USCIS). 

The Applicant should be interviewed on the asylum application 
within 45 days. 

You can control when you file, but you cannot control the date of 
the interview after you file. 

At the interview, the hearing officer will take testimony and counsel 
can ask a few re-direct questions and offer a closing statement, but 
it is non-adversarial.

The Officer may need additional information and could ask for more 
documents in a request for evidence. You will be notified of a final 
decision by mail. If the case is denied the client will retain parolee 
status.   
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Specific asylum application (Form I-589)

(Instructions – always helpful) 

http://www.uscis.gov/files/form/i-589instr.pdf

(Actual form) 

http://www.uscis.gov/files/form/i-589.pdf

Note: no fee 

http://www.uscis.gov/files/form/i-589instr.pdf
http://www.uscis.gov/files/form/i-589.pdf


Asylum Interview 

 The Applicant should be interviewed on the asylum application 
within 45 days. 

 You can control when you file, but you cannot control the date 
of the interview after you file. 

 At the interview, the hearing officer will take testimony and 
counsel can ask a few re-direct questions and offer a closing 
statement, but it is non-adversarial.

 The Officer may need additional information and could ask for 
more documents in a request for evidence. You will be notified 
of a final decision by mail. If the case is denied the client will 
retain parolee status.   
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Pro Bono Match Process



THANK YOU!

 Alyssa Williams

 awilliams@ccsutah.org

 https://utahimmigrationcollaborative.org/

 Mel Moeinvaziri

 mel@perrettalaw.com

 https://www.perrettalaw.com/index.html

mailto:awilliams@ccsutah.org
https://utahimmigrationcollaborative.org/
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