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ASYLUM LAW 101 

Overview
• Asylum Law: Sources and Refugee  

Definition

• Past Persecution

• Well Founded Fear

• Nexus to a protected ground

• Bars to Asylum

• Withholding of Removal and CAT Relief

Asylum: refugee = asylee

… who is outside his or her country of residence or  
nationality, or without nationality, and is unable or  
unwilling to return to, and is unable OR unwilling to  
avail himself or herself of the protection of, that  
country because of persecution OR a well-founded  
fear of persecution on account of race, religion,  
nationality, membership in a particular social  
group, or political opinion.

• INA § 101(a)(42)
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Asylum: Must prove each 
element of definition

Past persecution
or  Well-founded 

fear  of
persecution

On account of a  
Protected
Ground

By the Government or 
by a persecutor the  

government in unable  
or unw illing to control

Merits a favorable  
exercise of
discretion

International 
definition of 
refugee/asylee

Asylum: For the win: prove client 
meets definition of refugee + 

No statutory bars 
to asylum 

Judge thinks your 
client warrants 
favorable discretion. 

Merits a favorable  
exercise of
discretion

Win asylum status in 
U.S. 

Elements of Asylum Claim

 It is impossible to discuss one 
element, like persecution, 
without touching on ‘who’ 
harmed your client or ‘why’ 
the client was harmed.  

 But these next few slides will 
try to focus on the element of 
persecution.  
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1st Element: Persecution = 
harm, examples of past 
harm:

• Past Physical Harm

• Past Emotional/Psychological Harm

• Past Sexual Harm

• Evidence of prior detention or arrests by police. 

* More than one =“Cumulative Harm” 
while one incident of minor harm alone 
might not be enough, more than one 
minor act could equal persecution. All 
acts must be considered!

1st Element: Examples of 
persecution. 

• What about ‘mistreatment’? Not a distinct ‘act’ but cumulative 
effect of mistreatment could = persecution.
– Serious restrictions on ability to earn a livelihood
– Serious restrictions on individual’s employment, education,

property
– Pervasive surveillance, refusal to issue identity documents or 

confiscation of id documents like a passport. 
• Threats: not always enough but look for these elements, was the 

threat:
– Imminent? Likely to occur? Was it issued by someone who has 

done more than threaten an act before? How specific was the 
threat? How terrifying?  Cumulative effect of multiple threats can 
be persecution. 

Who hurt/could hurt your 
client?  This is the 2nd element; it is impossible 
to discuss past harm without identifying the 
persecutor. 

• Client must identify the persecutor by naming the group 
(i.e. military) or the individual. This is a big factor as it 
connects into how/why client is ‘unable or unwilling to 
return.’

• Governmental Actor – police, military, government 
employee etc.  If the individual who ‘harmed’ the client 
worked for the government of that country, we can presume
that persecution could happen anywhere/everywhere in the 
country of origin. 

• Non-Governmental Actor – relative, community member etc.  If 
non-governmental, then + element= must prove the government is 
unable and/or unwilling to control the persecutor
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Persecution: How to get to ‘well 
founded fear?’ 

• Can you prove client suffered past harm ‘on account 
of’ a protected ground then = “a rebuttable presumption 
of a well-founded fear arises”– 8 C.F.R. §
208.13(b)(1).

• Government can rebut only with preponderance of 
the evidence to show:

– Reasonable for client to relocate to area where 
persecution did not occur. 8 C.F.R. § 208.13(b)(1)(i)(B)

– Fundamental Change in Circumstances (i.e change in 
government, death of persecutor, too many years since 
harm. 8 C.F.R.§ 208.13(b)(1)(i)(A)

11

Persecution: What if I prove past 
harm but government rebuts my 
claim? Look to Humanitarian Asylum

Humanitarian asylum grant if: 

(1)“compelling reasons for being unwilling or unable to 
return to the country arising out of the severity of the past 
persecution,” 8 C.F.R. §1208.13(b)(1)(iii)(A) (i.e female 
genital mutilation) 
OR

(2) “a reasonable possibility that he or she may suffer 
other serious harm upon removal to that country,” 8  
C.F.R. §1208.13(b)(1)(iii)(B) (civil war)

Recap: Past Persecution 
claim 

Past persecution
on  account of 

protected grounds

Persecutor w as 
government or 
proven to be actor 
w ho cannot or w ill 
not be controlled 

Well founded 
fear unless 
government 
can rebut. 

Win unless 
government rebuts, 
but could still w in 

humanitarian  
asylum

Ability to prove client suffered 
“past persecution” is big legal 
advantage.  
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Hypo #1

Classic example: Faruk is from Syria.  He was a student whose 
family had historically opposed the government in Syria before 
they fled.  Faruk and his family also belong to minority 
religious sect in Syria.  Faruk remained in Syria to finish 
college after his family fled.  He did not march in protests 
against the ruling regime in Syria, but he was arrested and 
tortured by Syrian police anyway because they assumed he 
opposed the government.  After he was released he fled to the 
U.S.  
Faruk suffered past harm (detention and torture), he was harmed by 
the government and they remain in power.  The persecutor told him 
they were torturing him because they believed he opposed the 
government because they knew people in his family and religion were 
opposed to the government.  Asylum GRANTED.

Persecution: If no past persecution, 
can you still prove a ‘well-founded fear
of future persecution? 

8 C.F.R. § 208.13(b)
• A well-founded fear mustbe:

– subjectively genuine
– objectively reasonable

• 10% chance of persecution – Cardoza Fonseca 
v. INS, 480 U.S. 421 (1987)

Persecution: Elements of claim 
based on Well-FoundedFear of 
future persecution
• Can you prove you have a protected

characteristic? 
• Who was the persecutor and was he 

aware of the protected  characteristic?
• Is the persecutor capable of harming your client? 
• Is the persecutor likely (inclined) to harm the 

client? Matter of Mogharabbi, 19 I&N Dec. 439 
(BIA  1987)
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Persecution: Well-founded fear. 
Can client relocate to a safer 
area in the country? 

Two Part Test
1. Is internal relocation a safe option?

8 C.F.R. § 1208.13(b)(1)(i)(B) & (b)(2)(ii)

2. If so, would relocation, under all circumstances, be
reasonable? Consider gender, health, age, language, geography, 
ability to support oneself. 

8 C.F.R. § 1208.13(b)(3)

Put it together: 1st Element 
Persecution: Well-Founded Fear of 
Future Persecution .  

Client has protected 
characteristic + 
persecutor has 
awareness + 
capability + 
inclination to harm 
client  

Client credibly 
testifies to 
prove fear is: 
subjectively 
genuine + 
you prove fear 
is objectively 
reasonable. 

Potential problems: 
Possible to relocate?
Did client flee then 
return home then flee 
again? Waited a long 
time after threats to 
flee? 

Hypo #2

• Client is from Iran. In 1981, client lived outside Iran but needed 
a new passport.  He ended up having an argument with an 
embassy official who told client that “his kind had better keep  
their eyes and ears open because ‘their day’ would come soon.”

• Client told official that “he and his kind had robbed Iran of all that 
was worth living for and that they were nothing more
than religious fascists stuffing their pockets with the nation’s  
wealth.”

• The embassy worker started to go for his gun and client fled the 
building.  He also believed that there were cameras in the 
building and the embassy official knew his identity due to the 
passport.  

• Does Omar have an asylum claim based on a well–founded  
fear of persecution?

• Hypo based on Matter of Mogharrabi 19 I&N Dec. 439 (BIA 
1987) 
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Asylum: Must prove each 
element of definition

Past persecution
or  Well-founded 

fear  of
persecution

On account of a  
Protected
Ground

By the Government or  
by a persecutor the  

government in unable  
or unw illing to control

Merits a favorable  
exercise of
discretion

International 
definition of 
refugee/asylee

Asylum: Must prove each 
element… Element 2

“On account of" a  
Protected Ground

Merits a favorable  
exercise of
discretion

Race;
Religion;
Nationality;  
Membership in a 
particular social  group; 
Political Opinion

On Account of… must prove nexus 
between harm and protected ground. 

Client must prove that protected ground was at least 
"one central reason" for the persecution  suffered or 
feared. REAL ID Act of2005

• Matter of J-B-N- & S-M-, 24 I&N Dec. 208  (BIA
2007).

Tips: 
• Proof can be direct evidence (testimony) or 

circumstantial (country conditions).
• Persecutor can have a mixed motive (you are 

ugly Christian). 
• Can be more than one ‘central reason.'
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On account of: Membership 
in a Particular Social Group
• Common immutable characteristic

– Cannot change or should not be required to change
(Gender and LGBTQ)

– Might include an innate characteristic, a shared past 
experience,  social status, etc.

• Particularity
– Clear benchmark as to who is in and who is out
– Discrete boundaries/not over-broad

• Social Distinction
– Shared characteristic must be perceived as distinct by

the  relevant society
• But “ocular visibility” is not required

On Account of: Membership in a
Particular Social Group (PSG)

 Matter of Acosta 19 I&N Dec. 211 (BIA 1985) • “[W]e interpret the 
phrase ‘persecution on account of membership in a particular social 
group’ to mean persecution that is directed toward an individual who 
is a member of a group of persons all of whom share a common, 
immutable characteristic.”

 “The shared characteristic might be an innate one such as sex, color, 
or kinship ties, or in some circumstances it might be a shared past 
experience such as former military leadership or land ownership.”

 “The particular kind of group characteristic that will qualify under this 
construction remains to be determined on a case-by-case basis. 
However, whatever the common characteristic that defines the group, 
it must be one that the members of the group either cannot change, or 
should not be required to change because it is fundamental to their 
individual identities or consciences.”

Family PSG: Developing Case Law 
Matter of L-E-A

 Matter of L-E-A-, 27 I&N Dec. 40 (BIA 2017) affirming  
longstanding recognition that family can be a PSG

 But BIA rejected L-E-A’s asylum claim because there was an 
insufficient nexus between his family group membership and fear 
of persecution by gang on that grounds.

 Matter of L-E-A-, 27 I&N Dec. 581 (AG 2019)
 Opinion of AG certified to himself from BIA. 
 Narrow holding but purpose of opinion is to try to heighten social 

distinction standard for  family PSG.
 AG concluded BIA erred because there was insufficient analysis as 

to whether L-E-A-’s proposed PSG met 3 part PSG test.
 Bad case but it DID NOT overturn principle that family can be 

PSG.
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Gender as PSG: Some Examples

 Forced Marriage –
Ngengwev. Mukasey, 543 F.3d 1029 (8th Cir. 2008): 
PSG = Cameroonian widows who fled forced 
marriage to deceased spouse’s brother.

 Honor Killings –
Sarhanv. Holder, 658 F.3d 649 (7th Cir. 2011): PSG = 
women in Jordan who have (allegedly) flouted repres
sive moral code and would 
face a “high risk of honor killing” • 

 Femicide and targeting of single women –
Perdomo v. Holder, 611 F.3d 662 (9th Cir. 2010): 
“women in a particular country, regardless of ethnic
ity or clan membership, could form a [PSG]” where 
facts supported claim that women murdered at much 
higher. 

LGBTQ as Particular Social 
Group: Examples
 Matter of Toboso-Alfonso, 20 I&N Dec. 819(BIA 1990): 

“homosexual in Cuba” as PSG 
 Hernandez-Montiel v. INS, 225 F.3d 1084 (9th Cir. 

2000): PSG =“gay men in Mexico with female sexual 
identities,” also held “[s]exual orientation and sexual 
identity are immutable” and “so fundamental to one’s 
identity that a person should not be required to 
abandon them” 

 Amanfi v. Ashcroft, 328 F.3d 719 (3d Cir. 2003): 
“imputed status as a homosexual” in Ghana 

 Matter of Hernandez-Polanco, IJ Taylor, Florence, AZ 
(BIA 2015): PSG = “transgender women” from 
Guatemala

Tips for PSG Claims: 

 Articulate multiple or alternative social group.
 Remain focused on nexus between the protected 

ground and feared harm, remember the PSG must be 
“at least one central reason” for harm.

 Try to keep PSG simple: family, gender+, sexual 
orientation, gender identity, youth+ 

 Look at case law (published and unpublished opinions) 
for social groups that courts have previously 
recognized. 

 Work to distinguish your case from bad case law in 
your circuit.

 Develop the record by working hard to understand  
country conditions and if possible consult with country 
experts. 
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Asylum: For the win: prove client 
meets definition of refugee + 

No statutory bars 
to asylum 

Judge thinks your 
client warrants 
favorable discretion. 

Merits a favorable  
exercise of
discretion

Mandatory Bars to Asylum 
Grant: INA §§208(b)(2)(A)(i)-(v)

• Client persecuted others before someone persecuted him i.e. he 
previously ‘ordered, incited, assisted, or otherwise participated in the  
persecution of any person on account of race, religion, nationality,  
membership in a particular social group, or political opinion"

• Client has been convicted of a “particularly serious crime” such that 
he is a danger to the United States

• Client committed a “serious nonpolitical crime” outside the United  
States

• Client could pose a danger to the security of the United States

• Security Related Bars – Terrorist Related Inadmissibility Grounds- INA
§212(a)(3)(b) (prior membership of group = terrorist group- broadly 
defined)

• Have been firmly resettled in another country before arriving in the  
United States

Asylum Bans
Asylum Ban 1 – Bar to Those Who Enter the United States  
Without Inspection. Litigation, East Bay Covenant Sanctuary v.  
Trump (Nationwide injunction in place).

Asylum Ban 2 – Third Country Transit Ban

Applies to those who arrive on or after July 16, 2019, and who  
traveled through a third country (mostly non-Mexicans) did not  
apply for asylum in at least one of the countries transited. Can  
apply for WOR and/or CAT. Exceptions apply to those who are  
subject to severe form of trafficking.

Both currently enjoined.



1/17/2021

11

One-Year Filing Deadline
• Under IIRIRA, effective April 1, 1997, an applicant must  

demonstrate by clear and convincing evidence that his or her  
application for asylum was filed within one year after arrival in the  
United States. INA § 208(a)(2)(B) and 8 C.F.R. § 208.4

• There are exceptions to 1 year rule: INA § 208(a)(2)(D), 8 C.F.R. 
§§ 208.4(a)(4), (5)

– Change in client’s circumstances or country conditions that 
affect eligibility for asylum. 

– Extraordinary circumstances delayed the filing within 1 
year. 

– Client filed within a reasonable time of change or 
extraordinary delay. 

Exceptions to One Year Deadline
Extraordinary
Circumstances
– Serious illness or  

mental/physical disability
– Legal disability (including 

age)
– Ineffective assistance of  

counsel
– Maintaining lawful

immigrant or non-
immigrant status (includes
DACA and TPS)

– Filing on time, but having
application rejected by  
USCIS as incomplete

– Death or serious illness or
incapacity of legal
representative or member  
of immediate family

Changed Circumstances
– Changes in conditions in

the country of nationality  
or last habitual residence

– Changes in the applicant’s
circumstances that place
the applicant at risk –
Refugee sur place

– Ages out, divorces, or
becomes widowed
suddenly necessitates own  
application

– Changes in applicable U.S.  
Law

Lost Asylum? May Win Withholding 
of Removal INA § 241(b)(3)
“To qualify for withholding of removal, an alien must

demonstrate that it is more likely than not that he
would be subject to persecution on one of the specified

grounds.”

INS v. Stevic, 467 U.S. 407, 430 (1984).
• Higher standard of proof to prove probability of 

persecution.
• More likely than not interpreted as 51%
• All bars to asylum apply with the exception of firm 

resettlement and one year filing bars
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Lost Again? May win protection under 
Convention Against Torture. 

• Withholding under CAT – similar to withholding under 
the  INA except:
– No “nexus” to protected characteristic needed
– Government involvement or government acquiescence in 

torture of client more difficult  to prove than “unable or 
unwilling to protect” in asylum/withholding standard

– Bars apply except (firm resettlement, one year deadline 
and safe third country)

• Deferral under CAT (same as above except)
– No bars to protection (even persecutor and criminal 

convictions)
– Easier for DHS to move to terminate
– Can keep individual detained even after protection

granted

Thank you!


